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FOREWORD

From time to time the Judicial Council has had considerable discussion con-
cerning the provisions of G. S. 1949, 60-2705, relating to pretrial procedure in
district courts. Reports from over the state indicate a lack of uniformity in the
use of pretrial conferences, and we are told that in a number of judicial dis-
tricts the procedure is completely ignored. It has been suggested that perhaps
the practice of having pretrial conferences would be used more widely if rules
of procedure were promulgated by the Supreme Court under the authority of
G. S. 1949, 60-3825. The Supreme Court has adopted rules relative to pro-
cedure of district courts, which are found at G. S. 1949, 60-3827, but they are
silent with respect to pretrial procedure.

Judge A. K. Stavely, of Lyndon, a member of the Judicial Council, has given
the matter much thought and study, and his article “Pre-trial—Five Years
After” was published in the May, 1954, issue of the University of Kansas Law
Review. He also has made talks on the subject at a number of local bar asso-
ciation meetings and legal institutes over the state. We include in this issue
an address given by him at a legal institute held in Leavenworth in September,
entitled “The Practical Side of Pretrial.”

At the suggestion of other members of the Judicial Council, Judge Stavely
has prepared a set of proposed rules on the subject for the consideration of the
Supreme Court, and we also print them in this issue of the BurLETIN. No
action on them has been taken, and the author states that they are merely a
“starting point” so as to provoke consideration and discussion, to the end that
some time in the near future a set of rules completely covering the subject
may be adopted, thus bringing about uniform pretrial conference procedure
throughout the state.

In this issue we also publish a list of Motion Days in the district courts for
1957.
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The Practical Side of Pretrial
By Jupce A. K. STAVELY

The difficulty confronting the patient reader of pretrial literature is to know
who to believe and whose thinking to follow. Sufficient though they may be
to incorporate pretrial into our law, our statute, and Federal Rule 16 upon
which it is based, sketch only the broad outlines of pretrial. Perhaps by de-
sign, rather than oversight, what goes beyond and touches the practical opera-
tion of pretrial is left unsaid. It may have been thought that the details should
not be spelled out until practical experience should furnish a solid basis for
more definite statement. Nevertheless, we wonder if our wise men did not
forget that ancient, but still valid, maxim: “Wretched is the thralldom where
the law is uncertain or unknown.”

To supply what is lacking, a host of writers have expounded their own per-
sonal views as though they were the last word upon the subject, even as your
speaker is about to do. Unfortunately, too little unanimity is to be found in
these varied expressions. For example, on the simple question as to what it
takes to conmstitute that pretrial proceeding which the law authorizes, no less
than four distinct methods are recognized. All of them are dubbed “pretrial,”
but only one of them seems to measure up to the statutory standard. So it is
also with many other questions. Some of the views expressed will be found
sound and helpful; some are impractical; and a few are dangerous and unworthy.
Whose leadership shall we follow? And even when we reach conclusions satis-
factory to ourselves, will others be of the same mind; and will pretrial mean the
same thing in one court that it does in another?

All this adds up to confusion worse confounded.. What the lawyer wants,
and must have, if he is to accept pretrial, is assurance and not anxiety; and
he turns from his reading with dismay, feeling that although he has asked for
bread, he has been given a stone.

What is lacking is the voice of authority, using that term in its compulsive,
rather than its complimentary, sense. The solution of the lawyer’s difficulties
will, in a large measure, be found in uniform pretrial rules prescribed by the
Supreme Court and designed to take the guesswork out of pretrial. We have
experimented long enough, and the time is now ripe to place pretrial on the
solid basis of certainty. Even now, the Judicial Council of Kansas has such
rules under consideration; and your interest and assistance in this behalf is
solicited.

Another thing about pretrial literature is that most of it comes from the
judiciary. Pretrial from the viewpoint of the bench is explained in detail. Al-
though patient gleaning through these writings will give the lawyer many
valuable ideas, but little effort has been made to present the subject from the
vantage point of the counsel table. The plight of the practicing lawyer who
is expected to use pretrial as a working tool has been too much neglected.

Being a part of our civil code, pretrial is here to stay, whether you like it or
not. Those who have -used it most like it best and it will be invoked increas-
ingly in the years which lie ahead. Regardless of your own personal wishes
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you may, at any time, be called upon to participate in it. The wise man will
therefore lay aside his own preference and will prepare for it by familiarizing
himself with both its theory and practice. This is the only apology for a not
too popular topic. In these remarks we shall attempt to examine the too much
neglected practical side of pretrial, and to explore some of the problems aris-
ing from its practical use.

Let us begin by supposing that in your mail this morning you received a
copy of an order setting one of your cases for pretrial, or it may be, a notice
of the hearing pursuant to such an order. Whatever its form, its tidings may
not be entirely welcome, for you may not relish pretrial in this particular case,
or perhaps you may be hostile to the whole pretrial procedure. But regardless
of your own wishes, you have no choice in the matter; it is not for you to say
whether the case will be pretried. That decision rests entirely in the discre-
tion of the court, and there is nothing you can do about it. The court’s order
calling the conference is of equal dignity with the other orders which the
court may make in the case; and as our Supreme Court has said, orders of the
court are made to be complied with and not to be disregarded. It is therefore
your duty to be present at the conference.

Tf you fail to attend without reasonable excuse, and you represent plain-
tiff, the court may dismiss your case for want of prosecution. If you are for
defendant and so fail to appear, judgment cannot be entered against your
client, for having answered he is not in default and is entitled to a trial. How-
ever the court may proceed with the conference in your absence, doing the
best it can under the circumstances; but at the trial you may be hampered by
the pretrial order made without adequate presentation of your views. And if
your failure to attend the pretrial conference is defiant and savors of obstinate
contumacy you may be subjected to punishment for contempt.

You may not be at all eager for the pretrial conference and although your
presence is due entirely to compulsion, yet your personal attitude toward it is
of the highest importance. In a large measure, a satisfactory pretrial depends
upon the co-operation of counsel. Aside from anything that might be said
for pretrial as a more effective instrumentality for the administration of justice,
let us look at the matter from the standpoint of your own best interest and
your personal advantage. Two alternatives are open to you. You may “drag
you feet,” so to speak, and like Shakespeare’s “whining school boy
creeping like a snail, unwillingly to school,” take part in the conference grudg-
ingly and with reluctance. This course, you will find, results in nothing but a
waste of your time, as well as that of the court and your adversary. On the
other hand, much as you may regret the necessity, you can make the best of
the situation and turn it to your profit by the better insight into the case which
the conference will surely bring you.

This better understanding is not the only benefit you will get from pretrial.
In the conference you will have opportunity to rectify those plain mistakes and
annoying oversights which so often vex even the best practitioners. Pretrial
brings these lapses to light and permits their correction before it is too late.
Again, time spent on pretrial is not time wasted. It is nothing more than time
which you ought to spend preparing for trial. It is work that will not need to
be done again; and it is preparation of a kind far better and more thorough
than any you can make in your own office. Furthermore the time saved at
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the trial because of those admissions and stipulations which the conference
invites and encourages, may easily exceed the time spent in the conference.
These benefits of pretrial are not imaginary; they are real, and they are yours
for the taking. Experience has demonstrated their value, and the great ma-
jority of those who have participated in pretrials acknowledged that they have
been helped by them.

Let us go back for a little to that copy of the order, or that notice of the
conference, which you received this morning. Perhaps it may contain some
directions as to what you should do in anticipation of it. In order that the
conference be not unnecessarily prolonged, it is obvious that some things can
and should be done in advance of the hearing. One purpose of the conference
is to ascertain what facts alleged are not in serious dispute. At the trial, no
time need be wasted on formal proof of the matters so admitted, and especially
in long and complicated cases, this time saving device has proved invaluable.

If, prior to the conference, opposing counsel will confer together and reach
some understanding as to what proof can be dispensed with, they can come
to the conference with the problem of admissions already worked out, and so
shorten the hearing materially. This is one of the lessons learned the hard .
way, for in one conference nearly two hours were consumed in requests for
admissions, most of which were refused. Similarly the hearing may be short-
ened by advance agreements relating to the use of exhibits as evidence. Thus
there is much to be gained if the order for the conference gives specific directions
with regard to preliminary efforts of this kind:

Another thing which can and should be attended to in advance of the con-
ference is to make sure of your authority to bind your client. Your ordinary °
authority as his attorney extends to procedural matters only; you may need
authority to bind him by agreements touching his substantive rights. For such
purpose you must have express authorization. The lawsuit belongs to your
client and not to you, and you cannot compromise his case or do anything which
will impair his substantive rights without his express consent. This will be-
come highly important if the subject of settlement should come up at the con-
ference.

Examination of the order or notice which you received may suggest some
questions as to the when, the where, and the who of the conference. As to
time, the conference cannot be ordered until after the issues in the case are
made up; but when should it take place with reference to the actual trial?
The usual answer is from one to three weeks before trial, but actually the par-
ticular circumstances must govern. The conference itself may make plain the
undesirability of a definite setting, for the matters there developed may sug-
gest new lines of investigation both as to the facts and the law, or the need
for some particular evidence which is not readily available. At a pretrial con-
ference in a partition case, one heir disclaimed all knowledge of his overseas
kin and demanded strict proof of their heirship. Thus it became evident that
depositions would have to be taken abroad. Any effort to try the case soon
after that pretrial conference would only have resulted in a succession of appli-
cations for continuance.

Where should the conference be held, at chambers or in the courtroom?
There is no uniformity of practice or belief upon this question. Some contend
for a hearing at chambers, arguing that the attorneys will express themselves
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more freely in the relaxed atmosphere of an informal meeting. This contention
may have some force at first blush, but there is much to be said against it.
Plausible as it may seem, does there not lurk underneath it the sinister hope
that the congenial glow of good fellowship may entrap a fellow lawyer in some
unguarded and unintended concession? If such be its purpose, it is not con-
sistent with fair play, honorably practice or good faith; and it will work irrepa-
rable harm to pretrial in the mind of every lawyer who suffers from this
dubious strategem. :

That is not all. The pretrial conference is not a sort of legal side show;
it is an important and integral part of the trial itself. Its results influence
the future course of the trial most seriously, and we should recognize it for
what it is. Just as the administration of justice is impeded if the trial of a case
is not conducted in an orderly way, so the success of the pretrial conference
may be jeopardized by informality. As said by Judge James Alger Fee in an
article published in the Columbia Law Review, “The simplification of the
issues is a technical process, and the danger of informality is that it leads wo
sloppy thinking.” Experience with this sort of conference shows that informal-
ity also leads to a waste of time. As lawyers, we are cognizant of the habits
of our profession, and we know what happens when we get together, in the
judge’s chambers or elsewhere. We visit, we talk—about news of common
interest, legal or otherwise; about social events, vacation trips, golf scores, the
big fish that got away, the new shotgun; we jest and tell stories. The propensity
is unconquerable—and we love it. Whether we wish it or not, such extraneous
matters are bound to intrude upon the conference at chambers, thus pro-
- longing it unduly.

But the conference at chambers suggests another objection. If, perchance,
your client sees you emerge from a smoke-filled room with the unwelcome news
that some claim or defense upon which he pinned his hope, has been excluded
from the case, will he feel that you have served him well? And even if you
succeed in placating his displeasure so far as you are concerned, what gloomy
suspicions may he not entertain concerning the judge? Like Caesar’s wife, the
court should be free, not only from wrongdoing, but also from even the ap-
pearance of wrongdoing. More than half a century ago, our Supreme Court
said that next in importance to the duty of rendering a righteous judgment is
that of doing it in such a manner as will beget no suspicion of the fairness or
integrity of the judge. Publicity in all court proceedings is a wise safeguard
against suspected misconduct.

Under the pretrial statute, the ordering and holding of a conference is the
function of the court itself, and is not one of those duties which can be dis-
charged by the judge as distinguished from the court over which he presides.
It is a phase of the regular business of the court, and there is only one place
where the business of the court can be carried on; and that is in the regular
courtroom to which all interested persons have access. Your client will feel
free to enter there; but he will hesitate to invade the sanctity of the judge’s
chambers, and he will not be quite sure that nothing devious took place therein.

Who should be present at the conference? What has already been said
suggests a partial answer. At the very least your client should be advised
of the hearing and he should be invited to attend it, as seems to be the rule
in some jurisdictions. His presence may not only be advisable but even neces-
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sary under some circumstances. And of course you should inform him as to the
importance of the conference and what may take place at it.

Since a major purpose of pretrial is to prepare both court and counsel for
the actual trial, wherever possible the same judge who is to preside at the
trial, and the counsel who is to conduct the trial, should be present. There
is a decided difference of opinion whether the court reporter should be present
and take down all that is said and done. Some contend that, to quote Robert
Burns, “a chiel amang us takin’ notes” discourages an atmosphere of infor-
mality. On the other hand, the reporter’s notes will help greatly in drafting
the pretrial order. Furthermore, if an appeal should be necessary, the lack of
an accurate and complete record of this important step in the case may prove
to be a substantial handicap in the appeal. By all means the reporter should
be present and if nothing else, he can take charge of such exhibits as the
parties agree may be offered without formal proof, and any orders made by
the court can be dictated to him.

Now, if consideration of your own best interest has convinced you that you
should participate in the pretrial conference, you should next consider your
preparation for it. The conference should never be approached in a manner
“spontaneous and unrehearsed,” to use a familiar phrase. It requires prepara-
tion, not only by counsel on both sides, but by the judge as well. Not much
can be hoped for from a conference which is not preceded by adequate prep-
aration; and the benefit you may derive from the conference will vary propor-
tionally to the effort you put into preparing for it. Indeed without proper
preparation, the conference will amount to little more than an aimless, tiresome
and time-consuming discussion.

Your preparation should begin with a careful analysis of the pleadings; and
you may be surprised to discover how much can be learned about the case
from a close study of what has been alleged. In such study you will have an
advantage over the judge, for he will likely know nothing about the case except
what is reflected by the pleadings. You, on the other hand, know what your
own testimony will show and you may have some intimation as to what the
adverse witnesses will say. Thus you may be able to discern some questions
in the case which the judge will be unable to foresee.

To be sure, you may have drafted one or more of these pleadings yourself.
Never make the mistake of assuming they are all that they ought to be, but
give them the same close scrutiny you bestow on your adversary’s pleadings.
Reviewed in the light of later and more complete information, critical examina-
tion may disclose that your statement of your position is not as full and accurate
as it should be; or perhaps some allegation you deemed sufficient is in fact
inadequate; or worst of all, you may find that some important matter you
thought you had included has been omitted entirely. This has been known to
happen to experienced lawyers.

Apart from legal questions involved—and of course your preparation will
include a diligent search for authorities which will sustain your legal position
—a good way to test the sufficiency of a pleading is by comparison of its alle-
gations with those of your adversary. For this purpose it will be found help-
ful to set down in parallel columns for the petition, the answer and the reply,
a concise statement of each allegation of the respective pleadings; the defensive
matters being set down immediately opposite the corresponding affirmative
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allegations. When this is done, the whole factual framework of the case can
easily be grasped. So viewed, your outline ought to disclose a complete series
of matters affirmed on one hand and denied or avoided on the other.

Your outline will probably show some allegations of fact which your op-
ponent has admitted or failed to traverse. It will likely also show others which,
although technically denied, are not indispensable to the action or defense, and
about which there will be no serious dispute at the trial. These should be
noted, for they are matters which will not need proof, and they constitute the
subjects of admissions concerning which inquiry will be made at the conference.
Otherwise, the facts which your outline shows are disputed form the questions
of fact to be determined at the trial; and these questions should be discussed
in detail at the conference.

Your analysis of the pleadings is not the only preparation for the conference
which you should make. To be successful, the conference must have a pro-
gram, and this program should be adhered to. Your preparation should there-
fore include familiarizing yourself with that program, especially if your ex-
perience with pretrial has been limited. The conference is not a difficult thing,
yet it is not a mere “talkfest” for it must culminate in the pretrial order which
will control all subsequent proceedings in the case, and hence it is freighted
with serious consequences. Thus it is important that you understand the gen-
eral course of the proceedings and what direction the discussion will take, and
that you know what to expect at the conference.

We get some idea as to the scope of the conference from our statute, which
provides for consideration of these subjects: simplification of the issues, amend-
ments to the pleadings, admissions, limitations on the number of expert wit-
nesses, the advisability of reference to a master for findings to be used as evi-
dence, and finally, such other matters as will aid in the disposition of the case.
This sketches in broad terms the agenda of the conference, but it does not tell
us all we need to know about the conference program and our relation to it.

Perhaps in no other state have the elements of pretrial been outlined in such
detail as in New Jersey. By rule, the Supreme Court of that state has pre-
scribed a sixteen-point program for the conference. The steps provided for
are: a concise descriptive statement of the nature of the action; the factual
contention of plaintiff as to the liability of the defendant; the factual conten-
tion of defendant as to nonliability and affirmative defense; the admissions or
stipulations of the parties; all claims as to damages and the extent of injury;
amendments to the pleadings; specification of the legal issues raised by the
pleadings as amended; specification of the legal issues raised by the pleadings,
but which are abandoned; list of exhibits marked in evidence by consent; leave
for further discovery; limitation on the number of expert witnesses; directions
for filing briefs; order covering the right to open and close; other matters which
will expedite the trial; estimated length of trial; and, when the case will be put
on the weekly call. :

This goes into such detail that it seems a bit formidable, especially in view
of the further rule that each of these items must be specifically taken up at
the conference and the action on each must be noted in the pretrial order.
Furthermore, some of the items of this program are debatable, as well as the
order in which they appear.
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A much simpler, yet comprehensive, program may be suggested as follows:

Plaintiff’s statement of his factual contentions and of his theory of his
action;

Defendant’s statement of his factual contentions and of his theory of
defense;

Requests for leave to amend the pleadings;

Admissions and stipulations of the parties;

Statement of the issues of fact to be tried;

Statement of the questions of law to be determined;

Other matters which may expedite the trial.

NP UUh 0 o

This last topic, “other matters” is an omnibus provision intended to include
all those numerous legal chores which must be attended to, but which, if de-
ferred until the trial, will consume valuable time. These will vary from case
to case, and no complete list can be given; but included are such steps in the
case as dismissals of parties and causes of action; determination of the burden
of proof and the right to open and close; ascertaining whether trial is to be to
the court or the jury and the probable time needed for trial; approval of publi-
cation service; appointment of guardians ad litem; limitations on the number
of expert witnesses; requests for a view and for medical examination; marking
of exhibits in evidence by consent; suggestions as to proposed instructions;
directions for filing briefs if desired by the court; inquiry as to the possibility
of settlement; and similar incidental matters. All such steps in the case should
be kept in mind in your preparation for the conference in order that as much
time as possible be saved at the trial.

Careful and thorough preparation will give due consideration not only to
each part of the program, but it should also take note of the program as a
whole. It will be observed that the program is sectionalized, so to speak.
This is not out of deference to form for form’s sake but is intended to prevent
interruption of that logical progression of thinking which is necessary to clear
and definite understanding. What is sought to be accomplished by the con-
ference is an analysis of the whole case in such a way that all of the critical
questions of law and of fact will stand forth clearly and plainly. This result
will not follow if, as is sometimes done, counsel mingles with his statement of
facts, his claims as to the law.

Always, and first of all, we must know the facts of the case. Those serried
ranks of ponderous legal tomes, which so adorn your office and so deplete your
profits, contain nothing but idle abstractions until their force is invoked by the
specific facts of a particular case and it is all the facts of the case which we
must have. What the adverse party claims the facts to be may put an en-
tirely new face on the controversy, or, if not that, may raise new questions
which had not been anticipated. Hence to commingle in the same statement
a one-sided version of the facts and the law is to commit oneself prematurely.
While the widest latitude should be given to the discussion of each of the
several parts of the conference program, it will be found more satisfactory to
adhere to the separation contemplated by the program, and so far as possible
to confine the discussion to the item immediately under consideration.

In your preparation for pretrial, careful thought should be given to what
you should say when called upon to state your factual contentions. Some law-
yers seem a bit puzzled by this requirement. If you have alleged your claim
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or defense properly, you will have stated it in terms of the ultimate facts, and
these may not clearly present all of the legal questions which may be important
in the trial. The ultimate facts so alleged are in the nature of conclusions and
what is needed in the statement is to clothe these ultimate facts with the evi-
dentiary facts which support such conclusions. Repetition of your pleadings
in the statement serves no good purpose, but the statement should be much the
same as your opening statement at the trial. If your case is to be tried by the
court, your statement at the conference should save repetition thereof at the
trial so that time can be saved in this respect.

There is no reason for the lawyer to be timid in his factual statement at the
conference lest he disclose some secret advantage prematurely. For one thing,
you have, to some extent, exposed your hand by the first pleading you filed
in the case. The requirement that you state your factual contentions does not
necessarily mean that all your secret weapons be made public. Pretrial is not
a form of the discovery process nor is it a substitute for discovery. You can-
not be required to disclose your plans, your private memoranda, nor the means
by which you expect to make your proofs. It should be borne in mind that
the conference is not something extra, but is a part of the trial; also that your
right of recovery or defense will be restricted at the trial to the specific matters
developed at the conference. It is highly important therefore that your state-
ment be comprehensive and that it fully and accurately reflect all of the
matters of fact and of law upon which you will rely.

In one particular the statements at the conference may properly include
something not ordinarily embraced in the opening statement at the trial. This
is your statement of your theory of action or defense. Some courts require this
to be stated at the conference. The theory of the case and its importance can-
not be too highly stressed for often success will depend upon ingenuity in dis-
covering, and skill in selecting, a tenable theory of claim or defense. Certainly
your own thinking will be clarified by stating your theory at the conference and
any doubt of your position will thereby be removed.

The next item of the conference which should have serious consideration
in your preparation is that of amendments. One of the most valuable aspects
of pretrial is its use to reframe the pleadings by the authorization of necessary
amendments. To this end the court has broader power to permit amendments
than can be found in any other section of the code. This function of pretrial
rests upon the trend of modern legal thinking to this effect, that the client
ought not to be punished for any emendable mistake of his counsel. The over-
all purpose of pretrial is to make the trial a contest upon the real merits of
the case rather than that it be disposed of on some technical question of plead-
ing. So if you have blundered in your pleading, pretrial gives you a second
chance through the power of the court to correct such errors at the confer-
ence. And since the pretrial order supersedes the pleadings, many questions
as to the sufficiency and effect of the pleadings are resolved by such order, and
many matters now raised by motion will lose their significance as the result
of the conference. It may be that in this we may look to pretrial for relief from
that unending flood of motions which now afflicts us.

Next as to admissions at the conference. Why should time be wasted at the
trial in proof of facts which cannot affect the result of the case in any ma-
terial respect? Perhaps the most signal example is that of foundation proof
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for the introduction of documentary evidence. From every jurisdiction where
pretrial has been used come tributes to the helpfulness of pretrial in this re-
spect, especially in long and complicated litigation. No sound reason can be
found for failure of counsel to admit such matters freely. Your admission that
the document is genuine and what it purports to be by no means deprives you
of your right to challenge its legal sufficiency and effect. Refusal to co-operate
in this respect certainly places the lawyer who insists on pursuing the course in
an unenviable light. Resolute insistence on putting your adversary to all the
trouble you can seems a little childish, for such an attitude is entirely out of
step with these modern times. Of course, it is futile to hope for, and a waste
of time to solicit from your adversary, admissions of facts which will be essen-
tial to your case or fatal to him. But as to matters which are not really im-
portant to the case, your failure to co-operate on purely captious or technical
grounds may serve only to expose your inability to grasp the really important
questions in the case. It should also be remembered that costs incurred in
making proof of facts which should have been admitted may be taxed against
the party whose unwarranted refusal makes such expense necessary.

We come now to the most exacting task of the pretrial conference—the
stating of the questions of fact to be tried and the questions of law to be de-
termined. Your preparation must, by all means, give careful attention to these
matters. These items of the program should never be approached carelessly,
but only after serious reflection; for even the language used in their statement
calls for the utmost precision and clarity. This is especially true because of
the serious consequences attending the inclusion in, or exclusion from, the pre-
trial order of a particular question of fact or of law.

Of course, every case abounds in a multitude of questions, big and little;
and some discrimination must be exercised as to which of them should be in-
corporated in the order. It is not expected that every possible question in the
case should be brought out at the conference. Those questions which consti-
tute the turning points of the case must be brought forward at the conference
so that they may be given consideration in the pretrial order, for what is not
in the order is not in the case. However, questions of a subordinate and col-
lateral nature arising under the major questions in the case need not be dis-
cussed at the conference; but less harm will result from the suggestion of too
many questions than from too few.

The scope of the questions which should be brought out at the conference
may be somewhat enlarged if Sec. 60-2902 is to be resorted to. This section,
enacted as a part of the code of 1909, is recognized as a valuable adjunct to
pretrial. It authorizes the court or judge, in his discretion, to hear and de-
termine in advance of the trial, any or all questions of law which appear to
be involved in the case, regardless of how they may arise. Among other
things, this section sanctions advance rulings on questions of evidence. Per-
haps it may sanction rulings on questions not brought out at the conference,
provided they are such as appear to be involved in the issues as limited by
the pretrial order. If this section is to be invoked, it might be well to suggest
at the conference all questions on which such advance ruling is desired.

The final step in the pretrial conference is the pretrial order. Your prepara-
tion for the conference should include consideration of its terms, for you may
be asked to prepare it. There is no uniformity of practice in this respect,
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for in some courts the judge prepares it and in others he directs counsel to do
so. Whoever may draft it, the task ought not to be too hastily entered upon,
but time should be taken to review the notes of the conference, to reflect upon
the matter carefully and to choose its language with caution. It is arduous
work, but of all who take part in the conference, he who drafts the order gets
the greatest benefit from the conference in the better insight into the case which
preparation of the order gives him.

As to the form in which the order is cast, a running account of the pro-
ceedings at the conference is undesirable because of the difficulty which may
arise in the quick identification and location of a particular matter. Each
item of the conference program should be set out separately under its proper
heading; and if no action was taken in regard to a particular item, that fact
should be stated. The order, then, should begin with a brief description of
the nature of the action, followed by a recital of the substance of the factual
statements of counsel. Next, any action taken with respect to amendments of
the pleadings should be noted, followed by a separate statement as to the
admissions and stipulations of the parties. In order following should be listed
separately the questions of fact to be tried and the questions of law to be de-
termined. Finally the order should set forth all the incidental matters attended
to at the conference in order that the trial may be expedited.

The order need not be volumnious, but it ought to be long enough to cover
all the subjects enumerated in the statute. A caveat must be lodged against
the all too current tendency to brevity in the order at the expense of some im-
portant features of the conference. This may be illustrated by reference to a
copy of such an order printed in a familiar legal periodical, preceded by the
editorial praise that this order “vividly portrays what can be done toward
saving the time of court and counsel by effective use of pretrial with co-
operation of the attorneys.”

As printed this order consumes fifty-eight printed lines, most of which re-
late to admissions and stipulations which doubtless did save time and thus
deserved the editorial praise. Only six lines are devoted to that other important
phase of pretrial, the clarification of the issues. They read as follows:

“The plaintiff contends that the cause of his fall and resultant injury was

the negligent conduct of the driver of the vehicles, which the defendant
denies, and raises the principal issue of law and fact for the trial court.”

Here, perhaps, we should pause long enough to clarify this clarification of the
issues. Notwithstanding the use of the plural, “vehicles,” only one driver and
one vehicle were involved in this accident.

The scant attention given by this order to one of the principal objects of
pretrial, the better preparation of court and counsel to try the case through the
simplification and clarification of the issues, should be noted. Plaintiff’s case
rested on his claim of negligent conduct on the part of the driver—but negli-
gent conduct in what respect? What were the particular acts which constituted
such negligence? We are not enlightened on this subject by this order, but
apparently plaintiff was to be permitted to recover on unspecified acts of neg-
ligence. How could defendant know what it had to meet, or what it had to
do to prepare its defense? And was not proximately causal relationship be-
tween the negligence and the injury a necessity? Yet there is no direct recogni-
tion of this legal problem in this order. ' And these things to one side, was not
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the measure of damages one of the important questions in the case? Yet it
receives no mention in this order. Notwithstanding the distinguished source
from which this order emanated, it cannot command our wholehearted approval.
All that it accomplished in the way of saving time at the trial could have been
brought about by private agreement of the attorneys without pretrial.

Unfortunately, the fault in the order above referred to will also be found
in many of the published specimen orders. The admissions of the parties are
rehearsed in detail, but there is an apparent reluctance to touch upon the
subject of clearly defining the issues. This may stem from a belief that the
pleadings sufficiently define the issues. Perhaps such a conclusion may be
justified, but that does not warrant evasion of the statutory duty to consider
the clarification of the issues at the conference. Whatever the result of that
consideration may be, it should be reflected in the order. In Harding v. Con-
tinental Pipe Line Co., 172 Kan. 724, 728, in discussing our pretrial statute,
Sec. 60-2705, the Supreme Court has said: “Obviously it was intended that the
pretrial order should properly recite the action taken at the conference touching
the subjects mentioned in the statute.”

Why all this insistence upon clarification of the issues? It is because there
is far greater need for it than we may suppose. In a single lifetime we have
seen the science of pleading go out the window. Far too often the modern
pleading is inartistic—sloppy both in its thought and its expression. Habitually
we assume that we understand it and that we know what the pleader meant.
Sometimes the draftsman himself doesn’t seem to know what he did mean; and
it is all too easy to delude ourselves as to what issues are really tendered.
Why should we take that risk, when such questions can be settled definitely
at the pretrial conference? The pretrial statute enjoins consideration of the
issues at the conference and the decision above referred to requires that the
result of that consideration be plainly stated in the pretrial order. If in your
case, the order should be such as to deprive you of the full benefit of the pre-
trial statute, the question should be preserved by timely objection entered in
the record. This might prove a substantial point in your favor on appeal.

Thus we have completed our journey through the practical side of pretrial,
from its inception in the order calling the conference, to its termination in the
pretrial order. At some length we have dwelt upon these points: participation,
preparation, and the program: May we venture to add another—persistence?

It is possible that your early experiences with pretrial may not have been
entirely satisfactory; but do not be discouraged and do not condemn the pre-
trial program prematurely. If you analyze your experiences, you will probably
find that the difficulty does not so much arise from the general principle of
pretrial as it does from the manner in which it has been used. Remember,
however, that pretrial is a comparatively recent development in the judicial
process, and that so far, only the general outlines of its methods have the sanc-
tion of authoritative pronouncements. Remember too, that the task of our
generation is that of pioneering—of experimenting with pretrial and endeavor-
ing to make it workable through the hard process of trial and error. In this
effort you may have a part; for out of your unpleasant experiences you may
be able to suggest some helpful improvement. Keep on working with pretrial
and you will come to like it better.

The faint of heart may protest that pretrial procedure is too laborious and
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that its benefits do not justify the time and work which the conference calls
for. The effort involved is chiefly that of mental activity. As lawyers, dare
we confess our intellectual lassitude? Ought we to deny to our clients the
exercise of those talents of mind for which they employ us, and which above
all else are the badge and glory of our calling? The law is a learned profession
and implicit in its practice are knowledge and skill. It demands of those who
follow it clear thinking, careful analysis, keen discrimination, sound judgment
and wise discretion. The lawyer who gives anything less than this cheats both
his client and himself.

Browsing through a book of Readings in English History one evening re-
cently, T came across the translation of an exercise prepared about the year
A.D. 990 for use in teaching the Latin language to Anglo-Saxon school boys.
It is in the form of a dialogue between the schoolmaster and his pupils, each
student in turn being called upon to describe his former occupation and to tell
the work he did in it. Two of these scholars, a wood carver and a smith, en-
gage in a dispute as to which of their crafts is the more useful; whereupon the
schoolmaster bids them cease their strife and live in peace with one another,
adding these words:

123

. . . and I give this advice to all workmen, that each one exercise
his trade diligently, because he who deserts his trade will be deserted by his
trade. Whether thou art a priest, or a monk, or a layman, or a soldier, busy
thyself about it; be what thou art, because it is a great loss and shame to a
man not to be willing to be that which he is and ought to be.”

The admonitions of this writer, dead and gone for almost a thousand years,
are just as sound for lawyers of this twentieth century as they were for the
tradesmen and artisans of ten centuries ago. Translated into terms of present
application, he means to say to us, “Be what you are; you claim to be a lawyer,
act like one.” Amid all the distractions of modern life, the lawyer ought not
to be found wanting in that determination and energy which accepts without
shrinking all the duties and responsibilities inherent in his profession. - Self-
interest, if nothing else, bids us exercise ourselves diligently in our vocation;
for we desert our profession when useful skills and aptitudes are permitted to
remain undeveloped or to wither from disuse. And to the extent we are con-
tent to practice law only half-qualified, to that extent has our profession de-
serted us.

Beyond question, pretrial does' something good—not only for the case in
hand, but also for those who take part in it; for you can not engage in it
wholeheartedly without being made a better lawyer by it. Is it sensible then
that we should spurn as too much trouble, this agency so profitably in the de-
velopment of those mental traits which mark the capable lawyer? Rather, put-
ting aside complacency and lethargy, let us busy ourselves with pretrial as an
effective instrumentality for promoting that professional competence which we
all need so much; remembering that it is a great loss and shame to a lawyer
not to be willing to be that which he is and ought to be.
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Shall We Implement Pretrial by Uniform Rules?

By Jupce A. K. STAVELY

What is the pretrial procedure established by G. S. 1949, 60-2705? What is
its purpose and what are its effectsP What ideas are implicit in it? And most
of all, how is it to operate? The statute itself gives little information on these
subjects; nor can we find conclusive answers by turning to the published ma-
terials on pretrial.

For some time the Judicial Council has had under consideration an effort
to make pretrial more workable by means of uniform rules intended to stabilize
pretrial procedure. After much study and effort, a draft of such proposed rules
has been formulated. It is printed herewith for consideration by the lawyers
of this state.

No claim is made for any great originality in these proposed rules; on the
contrary they are a composite of carefully selected ideas gathered from many
sources. Again, it is not claimed that these rules will answer all of the prob-
lems of pretrial; but any measure of certainty on that subject is better than the
present doubt and confusion. Nor is it claimed that these rules are perfect.
They are tentative only and are offered as a basis for study and consideration.

It is the hope of the Council that publication of these proposed rules will
stimulate discussion and debate out of which will come fresh ideas and new
viewpoints which will be helpful in the development of better rules. The
Council invites comment and criticism from thoughtful lawyers everywhere,
and all suggestions will receive careful study and due consideration.

The draft of the proposed rules is as follows:

Proposed Rules for Pretrial Procedure

1. The nature and purpose of pretrial proceedings. The pretrial procedure
authorized by G. S. 1949, 60-2705, is a step in the disposition of a civil case,
and is an integral part of the trial thereof. Its purpose is to secure a more
efficient and speedy administration of justice by definite specification of the
precise questions of law and of fact which must be determined in the case,
and by expediting the trial both by means of admissions and agreements of
the parties as to matters not actually disputed, and by disposing of such inci-
dental steps in the case as can be attended to in advance of the trial.

2. The order for holding the pretrial conference; notice. After the issues
have been joined in any civil case, and either on its own motion or on the ap-
plication of any party, the court may, in the exercise of its discretion, deter-
mine that a pretrial conference is desirable in said case. If so determined,
the court shall make an order designating a time and place for holding such
pretrial conference, and shall cause copies of such order to be mailed or de-
livered to all the attorneys in the case. No other notice of the holding of such
conference shall be necessary.

8. Contents of such order. Said order shall specify the judge who is to
hold such pretrial conference and shall designate his courtroom as the place



146 JupiciaL CounciL BULLETIN

where such conference is to be held; but with the consent of the parties, said
order may direct that the conference be held at the chambers of such judge.
The time set for the conference should not be so near to the making of such
order as to prevent adequate preparation for the conference, nor should it be so
close to the date of trial as to interfere with proper preparation for trial.
Said order shall also direct the attorneys in the case to confer together at least
two days prior to the conference, to ascertain what matters are not actually dis-
puted, what matters can be admitted or agreed upon, and what exhibits may
be offered at the trial without foundation proof.

4. Multiple judge districts; pretrial judge. Where possible, the pretrial
conference should be conducted by the judge who is to try the case; but in dis-
tricts having more than one judge, the judges of said district may designate
one of their number to hold all of the pretrial conferences in said district for
a particular period. In such cases, and regardless of the court or division in
which the case is pending, the judge so designated shall have full and exclusive
jurisdiction for all purposes connected with pretrial proceedings until such case
is called for trial. After the case is called for trial, the trial judge shall have
full and exclusive jurisdiction over any matter relating to pretrial which may
arise in the case.

5. Continuances; additional conferences. The judge whose duty it is to
hold the pretrial conference may, in his discretion, continue or adjourn the
hearing from time to time; and he may order additional pretrial conferences
to be held in the same case at any time before the trial begins. Previous orders
made pursuant to earlier hearings may thereafter be modified in accordance
with the results of such later conferences notwithstanding the expiration of the
term at which such original orders may have been made.

6. Duties in advance of the conference. On receiving a copy of the order
calling the pretrial conference, the attorneys shall inform their clients of the
time and place of the hearing, inform them of its nature and purpose, and
advise them that they have the right to be present at the hearing and that they
should attend it. Counsel should also secure from their clients such special
authorization as may be necessary in connection with the subjects to be dis-
cussed at the conference. At least two days prior to the conference, opposing
counsel shall confer together to ascertain what matters are not actually dis-
puted in the case, and what matters are admitted or agreed upon. They shall
prepare a detailed written memorandum of the matters so consented to and
agreed upon, and shall present the same to the court at the pretrial conference.

7. Duty of participation in the pretrial conference. It shall be the duty of
the pretrial judge and the attorneys in the case to make adequate preparation
for the pretrial conference, and to co-operate to accomplish the purposes of the
pretrial procedure. The attorneys who are to conduct the trial of the case must
be present at the conference, and it is their duty as representatives of their
clients to state fully and unequivocally their respective claims and contentions
in the case, and their positions with reference to all the subjects discussed at
the conference. The judge shall preside at the conference and shall participate
actively, yet fairly and impartially, in the discussion at the conference.

8. The program of the pretrial conference. The pretrial judge and the
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counsel having met for the pretrial conference, the case and the trial thereof
shall be discussed in the following manner:
(1) Plaintiff shall state his factual contentions and his theory of his action;
(2) Defendant shall state his factual contentions and his theory of his de-
fense and his counter suit, if any; )
(8) The parties shall present any request for permission to amend their
pleadings in such respects as they deem desirable;
(4) The parties shall submit to the court a detailed statement of the matters
admitted and agreed upon, including any not incorporated in the state-
ment in writing mentioned in Rule 6;
(5) The issues of fact to be tried shall be stated;
(8) The questions of law to be determined shall be stated;
(7) Any action may be taken to dispose of such procedural steps in the
case as can be attended to prior to the trial.*

9. Amendment of pleadings at the conference. At the pretrial conference,
the pretrial judge may authorize amendments to any pleading which may be
necessary in the furtherance of justice, and this notwithstanding that the issues
have been previously joined by the pleadings. The pretrial judge may also, on
his own motion, suggest such amendments as he deems necessary; but the party
to whose pleading such proposed amendment relates may accept or reject such
suggestion.

10. Pretrial not to be used to force settlement or discover evidence. It is
not improper for the judge presiding at the pretrial conference to inquire as
to the possibility of a settlement of the case, but he shall not attempt to force
any compromise or settlement. The pretrial procedure is not intended as a
means of coercing the parties into any involuntary admission of fact nor to com-
pel any compromise; nor is it an instrument for the discovery of evidence.
While it is the duty of counsel to state, fully and frankly, his positions and his
contentions on which his action or defense is based, he is not required to reveal
his evidence, the names of his witnesses, nor the means by which he expects to
prove a particular fact, and he cannot be compelled to disclose his private plans,
files or memoranda.

11. The pretrial order; form and content. If it appears from the discus-
sion at the conference that there are no disputed questions of fact to be tried,
the judge presiding at the pretrial conference may, after giving the parties due
opportunity to be heard, proceed to decide the questions of law in the case
and to render final judgment on the merits. However if the conference dis-
closes that there are issues of fact to be tried, said judge shall make, or direct
the attorneys to prepare, the pretrial order in the case within a reasonable
time. Said order shall state the general nature of the action and shall, sep-
arately and under appropriate headings, summarize the conclusions reached at
the conference with respect to each of the items listed in Rule 8, including a
detailed statement of the matters admitted and agreed upon. When said order

* Such as, for example, dismissals of parties and causes of action; determination of the
burden of proof and the right to open and close; ascertaining whether trial is to be to the
court or jury and the probable time required for trial; approval of publication service; ap-
pointment of guardians ad litem; limitations on the number of expert witnesses; the mark-
ing of exhibits in evidence by consent; suggestions as to proposed instructions; directions
for filing briefs if desired by the court; inquiry as to the possibility of settlement, and like
matters. This may also be an appropriate time to request advance rulings on questions of
law under Sec. 60-2902. Use of this statute will be found helpful in many cases, and
especially so in connection with pretrials.
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is signed by said judge, it shall be filed in the case and copies thereof shall
be delivered or mailed to the attorneys in the case. Motions to correct, modify
or supplement such order must be filed within three days after the pretrial order
is filed.

12. The effect of the pretrial order. The subsequent course of the action
and the trial of the case shall be controlled by the pretrial order and such sub-
sequent modifications thereof as may be necessary to prevent manifest injustice.
The pleadings, having served their purpose, are superseded by such order, ex-
cept as reference thereto may be necessary to secure proper modification of such
order. Only the issues of fact and of law stated in said order and modifications
thereof, and subordinate questions arising under such issues, shall be considered
in deciding the case. Statements and admissions made by the parties at the
conference shall not be binding upon them unless the same are incorporated
in the pretrial order. At the trial, no reference shall be made to what was said
or done at the conference other than the pretrial order, unless the same becomes
necessary in connection with the modification of such order, or in connection
with motions for a new trial.

13. Modification of the pretrial order. The pretrial order shall be deemed
interlocutory in its nature; and for good cause shown and in the furtherance of
justice, the trial court may amend or modify the original pretrial order at and
during the trial, notwithstanding the expiration of the term at which such
former order was made. No particular formality shall be required to effect
such modification other than a request therefor entered in the record, and that
the parties be accorded a hearing at which the subject of such modification
shall be fully discussed and considered in substantially the same manner as at
the pretrial conference. Tf such modification is adjudged proper, the court may
fix terms upon which the same may be allowed, and the ‘court shall make such
further orders as may be necessary to protect the adverse party against surprise.

14. Appeals. Being interlocutory in its nature, the pretrial order is not an
intermediate appealable order, but errors occurring in the conduct of the pre-
trial proceedings, in the conference or in the pretrial order and which substan-
tially prejudice the rights of a party may be reviewed on appeal from the final
judgment in the case; provided such errors have been preserved by timely ob-
jection entered in the record.

15. The purpose of these rules. The purpose of these rules is to promote
certainty and uniformity in the interpretation and application of G. S. 1949,
60-2705, and proceedings thereunder; and said statute and these rules are
to be so interpreted and applied as to promote substantial justice. These rules
shall be binding throughout this state upon the district courts and the attorneys
in all pretrial proceedings, and in all cases involving such proceedings.
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Please Help Us Keep Our Mailing List Up to Date

The Jupiciar Councir. BurLeTiN is published quarterly and mailed without
charge to lawyers, courts, public officials, newspapers and libraries, who are or
may be interested in our work. We are glad to add to our mailing list the
name of any person who is interested in receiving the BuLLETIN regularly,. We
will also send current numbers to persons making requests for them, and will
furnish back numbers so far as available.

In order to save unnecessary printing expenses, we are constantly revising
our mailing list, and are attempting to eliminate the names of persons who have
died or moved out of the state or who have changed their addresses and are
receiving the BuLLETIN at the new address.

Please advise promptly if you have changed your address, giving the old
address as well as the new. If you do not receive any current BuLLETIN and
wish to remain on the mailing list, please notify us to that effect. If you are
receiving a BuLLETIN addressed to some person who has died or moved away,
please let us know and we will remove the name from the list.

Address all inquiries to Tue Jupiciar Councin, StaTeE House, TOPEKA.
Kan.
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MEMBERS OF THE JUDICIAL COUNCIL

RoBert T. PrICE, Chairman., (1954-).................. Topeka
Justice of the Supreme Court.

WiLriaMm M. MiLws, Jr., Secretary. (1958-)............. Topeka

James E, Tavror. (1941-). ... ... .ciiiiiiiiiennnnenns Sharon Springs

ROBERT H. CoBEAN. (1947-) .. .. . . i iiieiiiiininnnnn Wellington

A. K. STAVELY. (1951-) ... it Lyndon
Judge Thirty-fifth Judicial District. )

J. WiLarp Haynes., (1951-) ... iiiiiiiine, Kansas City

Jorn H, MurRraYy. (1953-)........cciiiiiiiiinnnnnn. Leavenworth
Chairman House Judiciary Committee.

Josepm J. Dawgs. (1953-)...... ..ot Leavenworth
Judge First Judicial District.

WiLForp RiEGLE. (1953-)...... ... ... Emporia

Chairman Senate Judiciary Committee.

FORMER MEMBERS OF THE JUDICIAL COUNCIL

W. W. Harvey, Chairman. (1927-1941)............... Ashland
Justice of the Supreme Court.
WarLter G. THIELE, Chairman. (1941-1953)........... Lawrence
Justice of the Supreme Court.
J. C. RuPPENTHAL, Secretary. (1927-1941)............. Russell
RanxpaL C. Harvey, Secretary. (1941-1953)............ Topeka
Epwarp L. Fisceer. (1927-1943) .......... ... ... .... Kansas City
RoserT C. FouLsToNn. (1927-1943) ................... Wichita
CHARLES L. Hunt., (1927-1941)............ .. ... ..... Concordia
CHESTER STEVENs. (1927-1941) .............. ... ..... Independence
JorN W. Davis. (1927-1933) ... ..o Greensburg
C. W. BurcH. (1927-1931) .. ... .. ..o, Salina
ArtHUR C. ScaTtes. (1927-1929).......... .. ..o, Dodge City
WALTER PLEASANT. (1929-1931) ..................... Ottawa
Roscoe H. Wison. (1931-1933) . ......... .. ... ...... Jetmore
GEORGE AUSTIN Brown. (1931-1933) ................. Wichita
Ray H. Bears. (1933-1938) .. ...t inn... St. John
HaL E. Harran, (1933-1935) .. ... .cvieniiinn.. Manhattan
ScuuyLER C. Bross. (1933-1935)..............cocv... Winfield
E. H. Bees. (1935-1937) ... ... . .0t Emporia
O. P. May. (1985-1937) .. .. ..t Atchison
Kk W. Dare. (1937-1941)...... . .. oiiiiininnnnn Arkansas City
Hagry W. Fisger. (1987-1989)........ ..., Fort Scott
GrORGE TEMPLAR. (1939-1941, 1943-1947, 1953)....... Arkansas City
Epcar C. BENNETT. (1938-1951) ............ooonn... Marysville
SamueL E. BArTLETT. (1941-1951)................... Wichita
Paur R. WunscH. (1941-1943).........cociiiininnn. Kingman
WaLTER F. Jonms. (1941-1945)............... ... ... Hutchinson
GrovER PiERPONT. (1943-1944) ......... ... .. .coinn.. Wichita
I. M. PraTr. (1948-1945) . ... it Junction City
C. A. SPENCER. (1944-1951) .. ... ... ..cciiiinniiinnn. Oakley
CHARLES VANCE. (1945-1947)........ .. .o viiiinn.. Liberal
RicuARD L. BECKER. (1949-1951).............. ... ... Coffeyville
W. D. VANCE. (1951-1952) .. ... it Belleville
JouN A. ETLiNG. (1945-1953)........................ Kinsley
DareE M. BryanTt. (1947-1949, 1951-1953)............. Wichita

FrRankLIN B. HETTINGER. (1952-1953) .. .. ... ... ....... Hutchinson
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